52.212-4 Contract Terms and Conditions - Commercial Items. (MAY 1999)

As prescribed in 12.301(b)(3), insert the foll ow ng cl ause:

CONTRACT TERMS AND CONDITIONS - COMMERCIAL ITEMS (MAY 1999)

(a) Inspection/Acceptance. The Contractor shall only tender for
acceptance those itenms that conform to the requirenments of this
contract. The Governnent reserves the right to inspect or test any
supplies or services that have been tendered for acceptance. The
CGovernment may require repair or replacement of nonconf or m ng
supplies or reperformance of nonconform ng services at no increase
in contract price. The Governnent nust exercise its post-acceptance
rights -

(1) Wthin a reasonable tine after the defect was di scovered
or shoul d have been di scovered; and

(2) Before any substantial change occurs in the condition of
the item unless the change is due to the defect in the item

(b) Assignment. The Contractor or its assignees rights to be paid
anounts due as a result of performance of this contract, may be
assigned to a bank, trust conpany, or other financing institution
including any Federal |Iending agency in accordance wth the
Assignment of Clainms Act (31 U S.C. 3727).

(c) Changes. Changes in the terns and conditions of this contract
may be made only by witten agreenent of the parties.

(d) Disputes. This contract is subject to the Contract D sputes Act
of 1978, as amended (41 U.S.C. 601-613). Failure of the parties to
this contract to reach agreement on any request for equitable
adjustment, claim appeal or action arising under or relating to
this contract shall be a dispute to be resolved in accordance wth
the clause at FAR 52.233-1, Disputes, which is incorporated herein
by reference. The Contractor shall proceed diligently wth
performance of this contract, pending final resolution of any
di spute arising under the contract.

(e) Definitions. The clause at FAR 52.202-1, Definitions, is
i ncorporated herein by reference.

(f) Excusable delays. The Contractor shall be liable for default
unl ess nonperformance is caused by an occurrence beyond the
reasonable control of the Contractor and wthout its fault or
negl i gence such as, acts of God or the public enemnmy, acts of the
Governnment in either its sovereign or contractual capacity, fires,
floods, epidemcs, quarantine restrictions, strikes, wunusually
severe weat her, and del ays of common carriers. The Contractor shal
notify the Contracting Oficer in witing as soon as it is
reasonably possible after the commencenent of any excusabl e del ay,
setting forth the full particulars in connection therewith, shal
renedy such occurrence with all reasonable dispatch, and shall
promptly give witten notice to the Contracting Oficer of the
cessation of such occurrence.

(g) Invoice. The Contractor shall submt an original invoice and
three copies (or electronic invoice, if authorized,) to the address
designated in the contract to receive invoices. An invoice nust
i ncl ude -



(1) Nanme and address of the Contractor
(2) Invoice date

(3) Contract nunber, contract line item nunber and, if
appl i cabl e, the order nunber;

(4) Description, quantity, unit of measure, unit price and
extended price of the itens delivered,

(5) Shipping nunber and date of shipnent including the bil
of lading nunber and weight of shipment if shipped on
Government bill of |ading;

(6) Terns of any pronpt paynent di scount offered;

(7) Nanme and address of official to whom paynent is to be
sent; and

(8) Nane, title, and phone nunber of person to be notified in
event of defective invoice.

I nvoi ces will be handl ed i n accordance with the Pronpt Paynent
Act (31 U.S.C 3903) and O fice of Managenent and Budget (OvVB)
Circul ar A-125, Pronpt Payment. Contractors are encouraged to
assign an identification nunber to each invoice.

(h) Patent indemity. The Contractor shall indemify the Government
and its officers, enployees and agents against liability, including
costs, for actual or alleged direct or contributory infringenent of,
or inducenent to infringe, any United States or foreign patent
trademark or copyright, arising out of the performance of this
contract, provided the Contractor is reasonably notified of such
cl ai ns and proceedi ngs.

(i) Payment. Paynent shall be made for itens accepted by the
CGover nnment t hat have been delivered to the delivery destinations set
forth in this contract. The Government wll nake paynent in
accordance with the Pronpt Paynent Act (31 U.S.C. 3903) and Ofice
of Managenent and Budget (OVB) Circular A-125, Pronmpt Paynent. |If
t he Gover nnent makes paynent by El ectroni ¢ Funds Transfer (EFT), see
52.212-5(b) for the appropriate EFT clause. In connection with any
di scount offered for early paynent, time shall be conputed fromthe
date of the invoice. For the purpose of conputing the discount
earned, paynment shall be considered to have been made on the date
whi ch appears on the paynment check or the specified paynent date if
an electronic funds transfer paynment is made.

(j) Risk of loss. Unless the contract specifically provides
otherwi se, risk of loss or damage to the supplies provided under
this contract shall remain with the Contractor until, and shall pass
to the CGovernnent upon

(1) Delivery of the supplies to a carrier, if transportation
is f.o.b. origin; or

(2) Delivery of the supplies to the Covernnent at the
destination specified in the contract, if transportation is
f.o.b. destination.

(k) Taxes. The contract price includes all applicable Federal,
State, and local taxes and duties.



(1) Termnation for the Governments conveni ence. The Governnent
reserves the right to termnate this contract, or any part hereof,
for its sole convenience. In the event of such termnation, the
Contractor shall imediately stop all work hereunder and shal

i medi ately cause any and all of its suppliers and subcontractors
to cease work. Subject to the ternms of this contract, the Contractor
shall be paid a percentage of the contract price reflecting the
per cent age of the work perforned prior to the notice of term nation

pl us reasonable charges the Contractor can denpnstrate to the
sati sfaction of the Government using its standard record keeping
system have resulted fromthe term nati on. The Contractor shall not
be required to conply with the cost accounting standards or contract
cost principles for this purpose. This paragraph does not give the
CGovernnent any right to audit the Contractors records. The
Contractor shall not be paid for any work performed or costs
i ncurred whi ch reasonably coul d have been avoi ded.

(m Termnation for cause. The CGovernnent may termnate this
contract, or any part hereof, for cause in the event of any default
by the Contractor, or if the Contractor fails to conply with any
contract terns and conditions, or fails to provide the Governnent,
upon request, with adequate assurances of future performance. In
the event of termnation for cause, the Governnent shall not be
liable to the Contractor for any anount for supplies or services not
accepted, and the Contractor shall be liable to the Government for
any and all rights and renedi es provided by law. If it is determ ned
that the Governnment i nproperly ternminated this contract for default,
such term nation shall be deened a term nation for convenience.

(n) Title. Unless specified el sewhere in this contract, title to
items furnished under this contract shall pass to the Governnent
upon acceptance, regardl ess of when or where the Governnent takes
physi cal possession

(o) Warranty. The Contractor warrants and inplies that the itens
delivered hereunder are nmerchantable and fit for use for the
particul ar purpose described in this contract.

(p) Limtation of liability. Except as otherw se provided by an
express or inplied warranty, the Contractor will not be liable to
t he Governnent for consequential danages resulting from any defect
or deficiencies in accepted itens.

(q) Oher conpliances. The Contractor shall conply wth al
appl i cabl e Federal, State and |ocal |aws, executive orders, rules
and regul ations applicable to its performance under this contract.

(r) Conpliance with laws unique to Government contracts. The
Contractor agrees to conply with 31 US. C 1352 relating to
l[imtations on the use of appropriated funds to influence certain
Federal contracts; 18 U S.C. 431 relating to officials not to
benefit; 40 U. S.C 327, et seq., Contract Wrk Hours and Safety
Standards Act; 41 U. S.C. 51-58, Anti-Kickback Act of 1986; 41 U S.C
265 and 10 U.S.C. 2409 relating to whistleblower protections; 49
US. C 40118, Fly American; and 41 US.C 423 relating to
procurenent integrity.

(s) Oder of precedence. Any inconsistencies in this solicitation
or contract shall be resol ved by giving precedence in the foll ow ng
order:

(1) The schedul e of supplies/services.



(2) The Assignnents, Disputes, Paynments, Invoice, O her
Conpl i ances, and Conpliance with Laws Unique to Governnent
Contracts paragraphs of this clause.

(3) The clause at 52.212-5.

(4) Addenda to this solicitation or contract, including any
i cense agreenents for conputer software.

(5) Solicitation provisions if this is a solicitation.
(6) O her paragraphs of this clause.

(7) The Standard Form 1449.

(8) O her docunents, exhibits, and attachnents.

(9) The specification.

(End of clause)



